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I. INTRODUCTION 


Purchas¢ requests, Witen Must bDescontrolled through a 
sometimes long and ccmplex acquisition process, currently 
deluge Federal Goverrment Acquisition Organizations. Tae 
Federal Gcvernment purchases property and services from «he 
private sector in excess of $150 billion annually. The 
sheer veclure cf mere than 18 million purchase acticns 
required each year fcr this expenditure is indicative cf the 
enormcus sccpe cf tke procedures involved. Two statutes 
provide guidance for the Federal Government +o conzract and 
Beme=ssie regulations for ccntracting. The Armed Services 


Frocurement Act of 1947 pertains to Department of Cefense 


ferevitiles, the National Aeronautics and Space 
Administraticn, and the Coast Guard. However, €ach has its 
CWwn ilmplementing regulations. PirlecmelLinand. ©@it ef the 


Federal Frererty and Administrative Services Act of 1949, as 
amended (The Federal Property Act), pertain to furchase 
activities cf Civil Agencies. Acquisition for the Federal 
Goverrment can become a complex affair becaus¢, in addition 
to the twe Easic procurement statutes, there are many statu- 
tory requirements and Executive Orders that foster sccial 
and econcmic aims otker than acquisition. To stay current 
in chis dynamic envircenment, the acquisition manager needs a 
Single reference to acquisition containing the impact of 
Federal, [CL and other directives. 

A =hesis that iritiated development of a single refer- 
ence which provides a overview of current, important «tcpics 


Pepevan= to federal acquisition was written by CCR J.F. 





Heenerinete: In March 1983 entitled "A Symorsisc of 
Poemtret.icn Related TIecpics". The purpese of this thesis is 
€o cciplement CDR Hetherington's thesis by developing addi- 
tional <cfic areas in the acquisition field and, when jcined 
with his thesis, forma Single reference. This thésis is 
not tc te used alone, but as a guide te the pertinent docu- 
ments, directives, circulars, etc. To retain its value as a 
"current" guide, this thesis should be updazed and suprple- 
rented cn at least ar annual cycle. 

Follewing the guidelines se* by CDR Hetheringtcn fermat 
and restrictions will be as follows: 

Bee The term "acquisition" shall be used in this thesis 
in place cf the term "procurement". Procurement is to be 
considered synonymous with "contracting" as a subset of the 
Bequisiticn functions. "Acquisition", as defined by «he 
Crfice of Federal Precurement Policy, means she acquirirg by 
@enmtract with appropriated funds of property or services by 
and fer tk¢ use of the federal government through purchase, 
lease, cr tkarter, whether the property or services are 
already in existence or must be created, developed, demcn- 
strated, and evaluated. Acquisition includes such related 
functions as determination of the particular public reed, 
eemitcitaticn, selecticn of sources, anand ot me CON esac es. 
S@egeract financing, contract performance, and. “GOMme:ac- 
poamanistraticn. 

EP The selected topics are grouped into the fellcwing 


chapter keadings: 
Centracting and other General Acquisition Subjects, 
Leaal, 
Eo iance ~rconemres and Accounting, and 


Dime cs 10 is 





GC. MiedemeiOLe wt lie D> Made to condense all topics <c a 
ph 


ee Charts. Tics! lLowethewsaces Of “thae thesis to b 


fox eMimiecr Fee sbages, No- ancluding tables, lists, gt 


jv 
nN mM 


iD 


able tc ecan each tofic area and develop a working knowledg 
us 


in the area of interest. The user will also be able tc 


(D 


ct 


the references and bikliography available at the end of mes 


hh 


Pepmes <tG€ conduct an’ in depth study of the area, ai 


required. 


Later updates or supplements of topics, references and 
prepared synopsized topics should be forwarded tc the 
Acquisiticn and Contracting Management Academic Associate, 
Cepartme c£ Administrative Sciences, Naval Postgraduate 


ne 
eenocl, Ccnterey, California 93940. 
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A. EERFCRMANCE CF CCMMERCIAL ACTIVITIES (OMB CIRCULAE NO. 
A-76) 


1. Tiscussio 


Irn 1966 the first Circular No. A-76 was issued by 
the Eureau cf the Eudget. Tievsecumcaler | adttirned "che 
Government's general rolicy of relying on the private enter- 
Poise syster to suprly its needs" but it also recognized 
some instances where "it is in the national interest for the 
Goverruéent te previde directly the products and services it 
uses." f{tef. 1] 

Tke basic policy underwent a major change with the 
issuance cf Cffice of Management and Budget (OMB) Circular 
A-76 (r2viséc) Gaecg 29° March 1979. Unlace Po he pee yoeus 
statement which cnly stressed government reliance on orivate 
enterprises, the new policy has “chree gutding ‘principles 
Meet. 2]: 


a. kely on the private s¢ctor. The Government's 
kusiness is not to be in business. Available 
Frivate sources should be first considered to 
Frovide the ccmmercial or industrial gocds and 
services needed by the Government *o act on the 
Buccs bebelt . 


re. Retain certain governmental functions in-hcuse. 
Certain furctions are inherently governmertal in 
ravure, being so intimately related to the public 
interest as to mandate performance by Federal 


employees. 


17 





c. Aim for econcmy and cost comparisons. When 
Erivate perfcrmance is feasible and no overriding 
factors require in-house performance, «he American 
recple deserve and expect the most eccnonmical 
performance and, therefore, rigorous compariscn of 
ccntract costs versus in-house costs should be used 


to decide hcw the work will be done. 


Tf a service activity is not specifically excluded 
from CME A-76 and is not an inherently governmental func- 
Bwon, i=fen it is classified as a Commercial Activity. A 
commercial ocr industrial activity is defined by A-76 as "cne 
which is cpéerated and managed fry a federal executive agency 
and which provides a product or service that cculd be 
cbtained from a private source." Attachment A to OMB A-76 
Frovides apfroximately cne hundred examples of Commercial 
Activities for fifteen different service categories. 

In-hcuse perfcrmance of Commercial Activities cannot 
BemyuStiftied solely cn the basis that Aan activity suprforts 
cx involves a classified program, or is part of an agency's 
kasic missicn, or that there is a possibility of a strike by 
contract employees. Government overation of a Commercial 
Activity can only be authorized under one of the fcllcwing 
Benditicns [Ref. 2]: 


a. Nc Satisfactery commercial source is availeble. 
Gcvernment cperaticn is permitted whenever it can 
ke documented that either: 


(1) There is no private commericial source carfatle 


GLiwprowed2ag@@is needed sexvice: or 


| 


fpeeondee ere use Cl @ BPEbivatce source would cause 





Ez 


unaccertable delay or disruption of an 2ssén- 
mu 


tial pregram. The required documentation must 
be wdetdiledmwin Geerms of Scost, time, and 
performance measures. The disruption must be 


of a lasting nature and not just *tempcerary. 
National Defense. 


(1) Government operation by military p¢rscnnel is 


permitted whenever: 


(a) The personnel are utilized in or subject 
Bem epMeyMeNe. ita direct ¢cmbat or 


ccmbat service support role; 


(b>) The activity is essential for 


Military ttaining; or 


(eo) Tre activity is frequired to provide 
appropriate work assignments for career 
pregqressicn Or a rotation bas¢ for cver- 


seas or séa to shore assignments. 


(2) Government operation of a depot or inter- 
mediate level maintenance facility may be 
justified to ensure a ready and centreliled 
source cf technical competence and resources 


necessary to meet military contingéncies. 


Pev-Gmeccotmclr TOne Of cae preceding conditions 

can be met, government operation of a Ccmmercial 
Activity car only be authorized when a comparative 
cost analysis, perfcrmed in accordance with A-76 
and the Ccst Comparison Handbock, shows that 
in-house opezation has a lowez total cost than if 


it were obtained from a qualified private scurcs. 
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Currently an estimated 400,000 federal govéernmen 
employees perform Cemmercial Activities valued at $20 
Bmelicn enntalily. cf this amcurt, only 6 billion are 
eligitle fcr cost studies; the other 314 billion are exempt 
from A-76 for reasons of naticnal defense. Meencugh preg- 
ress is accelerating rapidly, to date only @ small pcrtion 
Seethe eligible functions have received a cost ccmpariscn. 
The Office cf Federal Procurement Policy (OFPP) estimates 
that a savings cf cver $5 billicn could be achieved over 
the next five years if these ccest studies were ccmrleted 
PRef. 2}. 

Since 1979, [CD has saved approximately $140 millicn 
fer yéar asa result of Ccmmercial Activity studies. In 
addition, an avérage of 4,000 personnel billets have been 
Menverted tc ccntract in each of the last fcur years 

meet. Ji. Data ccmpiled in January 1982, showed that 60 
rercent cf the functicns reviewed shifted to contract and 
the average costs drcpped 19 percent. These reductions wers 
widely distributed hcwever, with two-fifths showing greater 
eman 2:0 réercent savings, Aico m avO-Tictcns having Savings 
ketween 11 and 25 percent, and the remainder saving 10 
rercent cr less {Ref. 4]. 


2. Exropesed Revisions to Circular A-76 


- == ee Pe ee ee 32 == Ej ]S es SS SS SSS PS eS 


Tke Office of Federal Procurement Policy's rrofposed 
changes tc the Circular and Handbook, dated January 6, 1983, 
are designed te simplify the cost comparison procedure The 
Circular itself would be changed only slightly, kru« the 
revisions wevuld add anew supplement. The Supplement is 
written in four parts; Policy Implementation, Management 
study Guide, Writing and Administering Performance Werk 
statements, and Cost Comparison Handbook [Ref. oye The 


Beg iicant changes ccntained in the circular are: 


@. Agencies do not have to conduct a cost comparison 
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t 9 | 
G 
t~ 


Study for HGeavite€s thac have 10 or fewer 


| 
" 


Tite Equivalent Werk Years (FTE). An FTE 


équivalen+ tc 2,080 annual hours of work. 


If an activity has over 10 FTE's an agency may 

waive ccst ccmparisons if there is #ffective price 
competition and there is compelling evidence that 
the in-house bid weuld not win. This evidence 
cculd ccme from GAO repcrts previous ccst studiss, 


cr cther pricr experience. 


Gomcow idazichn Of Cemmerzecial Activities (CA) is 

enccuraged but special requirements must be 
followed for small and small disadvantaged business 
HEME oQcsts: their business opportunities. FOr 
example, primes will ke required tc submit small 
and small disadvantaged subcontracting plans anda 
Tinimum of 50 percent subcontracting shall be 


fermally advertised procurements. 


Agencies may award contracts in accordance with 

sccio-econosic programs such as 8(a) con«ractors, 
and Federal pris¢cns without conductin a ccst 
GeliedecOMes A> ?OuLSonot intended to interfere with 
agencies’ sccio-eccnomic procurement goals; there- 


Metenmeest Studies are optional. 


The appeals procedure has been strengzthed <«c 
include a description of documentation that must be 
madé availektle tc appellants and what car be 
aprealed. Also, the agency head now has the 
authority tc review appeals. 


An annual reporting requirement has teen added 
which requires agencies to report to OMB cn their 
g 


rregress inf implementing the Civeular . This 
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(a) 


Pevisson Eequires all activities to te reviewed fer 


commercial performance Ly September 30, 1984. 


g. A wanagement study guide has been added to aid <zhe 
agencies in develofing their mest efficient organi- 
zation from which to develop the Government cost. 


he. The acccuntirg methodology has moved from one cf 
calculating all costs of each alternative (i.6é¢., 
w= nowce Vee CONtTEact) £6 1dentitying all costs tut 
Gtlciimac ngeecnly the cost that would change if the 
decision were +o change the status que. For 
example, calculating the in-house Government costs 
that would te avoided in the event of contracting 


Git. 


meCecntaace adninz stration costsS will now be based cn 
the estimated costs to administer e&éch contrac*. A 
ceiling is fplaced on the staffing allowed for 


Goneeace achinuse: acticn. 


[et UstracioOns with full explanation of how to 
develop Government costs have teen added te further 
Sinplify tke requirements. This is especially 


Significant in the area of personnel costs. 
4. References 


Bureau cf the Budget Circular No. A-76, Subject: 


Folicies for Acquiring Commercial or Industrial 


Ercetcts and Services fer Government Use, 3 March 1966 


Cffice cf Management and Budget Circular No. A-76 
(Revised), Subject: EFclicies for Acquiring Commercial 
¢r Industrial Froducts and Services Needed by the 


Hevernmen<, 29 March 1979. 


"POD Revising Policy on Consolidaszing Commercial 
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Reewvirco, Me kcderal Contraces Report 39 (21 Maxch 


eles): O57 -05 79. 


4, Cecngressional Budget Of fice, 





Be "Current ITesues Under OMB Circular A-76," Federal 
Genmmedeps neporte 39°(20 June 1983). : 1786-1193. 
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cs MAJOB SYSTEM ACQUISITIONS (OMB CIRCULAR NO. A-109) 
1. Disc 


Circular A-1C¢S was developed in response tc reccn- 
Mendations made ty the Congressionally Conet 20 ted 
Ccmmicsicr cn Geoverrment Frocurement (COGP) in Novemter 
n'69. The COGEF was created to study and recommend to 
Congress methods that would promote the economy, efficiency 
and effectiveness of Federal procurement by the Executive 
Branch {[Ref. 4]. In studying system acquisitions, the COGP 
was ccncerned about ccst overruns, scheduling failures and 
systems that failed tc meet expectations. Ths root cause of 
these preklems centered on the absence of visibility of key 
decisions; confused and overlapping roles among industry, 
in-hcuse designers, ccngressicnal committees, and executive 
Eranch administrators; and lack of a logical, clear decision 
meamework tc guide the acquisition process and its partici- 
fants {[Ref. 2}. The COGP made 149 recomméendaticns. Ox 
these, twelve recommerdations involved improvements to major 
system acquisiticn [hef. 3]. 

As aresult of one of the reommendations cf the 
COGP, tke Cffice of Federal Frocurement Policy (OFFP) was 
estaklisted within the Office of Management and Budget 
(OMB). CFFF is charged with establishing procurement fpoli- 
cies acress all executive branch agencies cf the Federal 
Goverrmert. One of the first outputs of OFPP was Circular 
A-10¢, issued in April 1976, culminating a nearly two-year 
joint Administration and Congressional effort to establish 
policy guidelines aprlicable to all Federal Agencies engaged 
in develcfing major systems. 
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2. Felicy 


CME Circular A-109 is consistent with the irtert of 
the twelve recommendations of the COGP. It is a landmark 
document which adds several new dimensions tc the business 
cf defirirg and funding major systems in the fulfillment of 
kasic agency roles and missions. Circular A-109 grevides 
guidance to all execttive agencies for the establishment of 
acommon framework fcr acquisition policy formulaticn and 
program inaplementaticn. 

A principal intent cf the reforms embcedied in 
Circular A-109 is to enhance competition and reorient rajor 
systems acquisition tc focus on *he 2arlier phases of the 
process, not just on full-scale development. It is intended 
that ccmpetition in early phases will be broader based, 
require less commitment cf resources, and provide the best 
BPomee sons tc national needs primarily through inncvaticn. 
Circular A-109 requires agencies <*o: 


a. Express needs and program objectives in missicn 
terms and nct equipment terms to encourage innova- 
tien and cCOWretiticn in creating, exploring, and 


developing alternative systems. 


bk. EFlace emphasis on the initial phase of the 
system acquisition process +o allow competitive 
exploration cf alternative systems to meet mission 


needs. 


¢c. Ccmmunicate with Congress early in the systen 
acquisition frocess Ly relating major system acqui- 
Sition frograms to agency mission needs. 


d. Establish clear lines of authority, responsibility, 
and acccuntakility fcr management of major systems, 


make décisicns at appropriate managerial levels, 
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and obtain egency head approval a+ key decision 
eames’ In the evclution of each acquisition 


program. 


e. Lesignate a fecal point to integrate and unify tke 
system acquisition management process and mcnitor 


rclicy implementation. 


Pe rety Oh PEavaere Industry in accordance with the 
Eeisey estaklished@ by ONBeCireular A-76. 


2. Inaplementaticn 


Cir eulea f A-109 emphasizes Congressional and 
Executive leadership at the front end of the systems acqui- 
eae 2cn cycle. It states that white "technical and pregran 
decisions normally will be made at the agency-ccmpenent or 
cperatinc-activity level," four key decisions "shculd be 


made Ey tte agency head." These four decision are [Ref. 4}: 


a. Identificaticn and definition of a specific mission 
need tc be fulfilled, the telative ericrity 
assigned within the agency, and the general magni- 
tude of funds invested; 


gk. Selection of competitive system design concepts to 
re advanced tc a testydemostration phase or authcr- 
ization to proceed with the development cf a 


renrcompéetitive (single concept) system; 


c¢. Commitment cf a system to full-scala develcrpment 


One Lh aeedstcOduc ticn: 


d. Commitment cf a system to full production. 
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Significant krenefits anticipated from implementation 


ee Circular A-109 included: 


a. Greatly reduced cost overruns and eliminaticn cr 
much of the controversy of the past two decades 


regarding tke need for specific systems. 


bE. Bheroved Oprertunities for innovative private 


sector contributions to meet national needs. 


c. Information flow between agencies and Congress 
consistent with the Congressional Budget Act of 
1974, 


Gd. An crderly process fer acquiring major systems in 
all agencies, thus eliminating inconsistencies cf 
Managemént attention and approach while providing 


flexibility fer agencies to meet unique needs. 


Ey implementing these policies, billions cf dollars 
could ke saved by avciding program start-ups that are later 
Smeelled when it is realized that the need did net exist, 
ether pregrams were given a higher priority, or the pregran 


was statisfied by otter less ccestly means. 


4. CFEF Pamphiet No. 1 


Pemfurnther amcelaiy the intent of Cizcular A-109 and 
to estaklish key decision points through a Major Systems 
Acquisiticn Cycle, OFFP issued OFPP Pamphlet No. 1 in August 
76. In this pamphlet the Majcr System Acquisiticn Cycle 
gS seen as a single clcsed lceop with four key decision 
points. The cycle censists of the following activities with 
Maen fkcur decision doints following activities b, c, d, and 


€3 


a. fission analysis; 
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ee Prcudattonmiena GeGoencilatzon O£ needS in the ccn- 
ie ak 


text of agency missicn, resources and pr 
CG. Exploration cf alternative systems; 
G6. Cempetitive demcnstrations; 
e. Full scale development, test, and evaluaticn; 
few ES Cauction: and | 


g.- LCeployment and operation. 


moe £cut decision pcints are the specifie points at which 


the agency head must gake an e@pproval before proceeding with 


subsecuent phases of the acquisition. 





Cemmissicn cn Government Procurement, Repcre of the 
Ccmmission On Government Procurement, summary, 
Ceweunment  FEeamcing Of fice, Washington, D.C., 1972. 


Ccewctrcller General cf the Uniced States! letter +o 
The Cirector, Office of Management and Budget, dated 3 
Maren 1981. 


Ccmmission on Government Frocurement, Report of ths 
Commission on Gcvernment Procurement, vol. 2, Part C, 
Acquisition of Major Systems, Government FErinting 
Sepice ~ewashingten, D. C., 1972. 


Cffice cf Management and Budget Circular A-109, Subject: 
"Majer Syustems Acquisition," Executive Office of the 
EGesident, 5 April 1976. 





Sees ography OL Furcher 


Cffice cf Management and Budget, Office of Federal 
Frecurement Policy Pamphlet No. i sSuogec. : ag Or 
Systems Acquisition, A discussion of the Applicaticns 
ef CMH Circular A-109>™" August 1976. 
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C. CENTRALIZATION OF THE PURCHASING FUNCTION 


The terms centralization and decentralization are 
frequently used in ranagement and purchasing lit¢rature to 
descrike the level at which purchasing decisions are made. 
Centralization of purchasing refers tO an orgaénizaticn where 
Preenasinag fcr the entire organization occurs at, ocr is 
sen. .loiied bY, one central purchasing Om cirGe-. 
Tecentralization of furchasing refers to separate purchasing 
M@ertces f0r @ach operating division or majer operatioral 
locaticn e¢ach with aoconsiderable degree of autonomy in 
puying. Two ¢xamples will illustrate the differences. 
Centralization takes place when an individual or department 
1s estaktlished and given authority to mak2 all furchases 
meet. lie tives) Cindavidual or the department is held 
accountarktle by management for the operation of the ccmpany's 
rurchesine activities. 

Lecentralization of purchasing occurs when pexrscnnel 
meem cther functional areas of the organization <-- prcduc- 
tion, engineering, sales, finance, etc.-- decide cn sources 
Smesutply, negotiate with vendors directly, or perform many 
Ccther functions of purchasing [Ref. 2]. Generally speaking, 
the advartaces of one approach are the disadvantages of the 
cther, thus crganizations, including the Federal Government, 
that have different levels of operation could adapt cre of 
the fcllicwing alternatives: 

a. Complete Centralization. 
rE. Ccmplete Decentralization. 
c. A combinaticn of Centralization and Decentraliza- 


ave Me 
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2. Complete Centralization 


Ccrplete centralization of purchasing emphasizes «he 
need fer cne set of standards within an organization. A 
syngle centrally controlled purchasing policy, combined with 
Meeater dtantity purchases, result in outright purchasing 
power. Lee and Dobler [Ref. 2] state that when functicning 
properly, centralized purchasing produces several benefits. 


They are summarized as follows: 
BeeUna ty wore OfGanlzeation 


(1) Duplication of effort and haphazard purchasing 
Pecericeseave Minim2zed by the central cocrdi- 


nation cf all ccmpany purchases. 


(2) Responsibility fer the performance of the 
purchasing functions is fixed with a single 
departgrent head, thereby facilitating manage- 
Note ec eh trol. 


(3) More effective inventory control is pcessible 
because of ccmpanywide knowledge of scck 
levels, material usage, lead times, and 


prices. 
be. Etcicrercy 


(1) Quantity disccunts are made possible by ccn- 
solidating all ccmpany orders for the same and 
Slmilar materials. 


(2) Centralization develops purchasing specialists 
whese primary concern is purchasing. These 
specialists buy more efficiently than less 
skilled perscns who view purchasing as a 


secondary responsibility. 


(3) Line department managers do not have «+c spend 
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Sheer fone purtenasing. Pyey Camedevect= f£uld 
temicmamamecttcrce to cheit basic responsitiii- 


ties. 


(4) Record keeping is reduced and at the same tine 


made significantly more effective. 


(5) Fewer crders are process3d for the same quan- 
eal (oa goods purchased, thus reducing 
purchasing, receiving, inspect on, and 
accounts payable expens3, as well as price¢s. 


Ss Economies of Scale 


(1) A firm is able to develop and implement a 


WME Led —DEocUre mon: policy, elab ling 2% to 
Speak with a single voice to its vendors. 
Maximun competitive advantag2 can than he 
taken from its tetal economic power. 

(2) TranSpertation savings are realized by 
the censolidation of orders and delivery 


schedules. 


(3) Suppliers are able to offer better prices and 
better service because their expenses are 


reduced. 


In large deéparments, which are found in many 
moderate sized organizations andare universal amcng the 
larger ccmrpanies, ‘tke questicn arises as to whether to do 
all purchasing from a centralized department or to set up 
Separate purchasing cffices in each department. Lnes =yoe 
ef purchasing office would have a considerable degree of 
eauccncmy in buyirg and is referred to as decentralizaticn of 
purchasing. The reascns for decentralization may be summa- 
razed as fcllows: 
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The manager cf a functional area has the authority 

ané responsibility to run his department in whe 
Hectesctniesent, and effective manner pcssible. 
Since materials could represent a large prcpertion 
cf an effective operation, the manager should have 
Gentrol OvVcz purchases in Order 0 t§airntain 
continuity in producing the required item (whetter 
it ke apreduction area, maintainance area, or 


service area). 


The manager would kre arkle to respond to emergency 
recuirements partially because of the direct line 
cf communication with the vender and fartially 
Eecause of the awareness of the source and avail- 
ates y "Of the item requized. 


When the distance to a central purchasing area is 

Significant, a potentially serious time lag may 
result. Decentralizing, by setting up a purchasing 
cf£fice in the building/plant involved, would elini- 
nate duplication of paperwork and records. This 
would give eéach department that requires the 
Material a vehicle for direct, daily contact that 


HomOnreen SaGcrreiced With cen*rallza=ion. 


Recordi ndecOeHeLnNrltzZ and Farrell [Reft. 3] the most 


widely used arrangement is a compromise designed tc cktain 


the advartaces cf bcth methods of organization. Scme of 


their specific means of developing and maintaining sucha 


systen 


ra 


include: 


The establishment cf unitorm policies, forms, and 
precedures at all clants through a company-wide 
fFurchasing manual with uniform quality standards 


established by company-wide specifications. 
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lee 


A centinuing review cf all purchasing activities by 
cbtaining ccrpies cf purchase orders routed tc the 
central office. Also a requirement for syst2amatic 
Homtniy sepertts £rom ali branch purchasing derart- 
rents correlated at. cthe eonetail wOmLice and 
redistributed to the Eranches in a Summary répert 
form, containing buying recommendations, will be 


maintained. 


Ey establishing dollar value limitation on [ranch 

plant purchases, crders or contracts in excess of 
the stated limit would be subject to appreval by 
the central department. ys COLESCSDOnaGS ~clthe 
requlation in many purchasing departments that 
crders amounting tc mere than a stated dellar value 
must be apprceved cy the head of the départment or 


ty some higker executive. 


Certain itens, usually major materials in commen 

uSs¢ at two or more plants, are designated as 
ccntract items and re purchased by the central 
department fcr ali plants. In some cases, the 
initial requirement cf anéw item is purchased by 
the plant purchasing department, with subsequent 
review to determine whether or not it shall be 
Glass Giaed @s a COnNtract item, A variaticn of this 
is to delegate the purchase of specified items tea 
designated plant purchasing department in which the 


item is used in greatest volume. 


Contracts fcr items in common use are made by the 
SoritadeeaeParttment, With provision for shipment to 


all company locaticns. 
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D. STANTARDS OF ETHICAL CONDUCT 


1. Discussic 


Executive Order (EO) 11222, 8 May 1965, as amended 
Ey EO 12107, 28 December 1978, prescribes standards of 
ethical conduct for Gcvernment officials and employees, and 


sets fertk the basic folicy which underlies these standards: 


Where Government is. based on . the consent of the 
governed, ee citizen 1s entitled to have ccmprlete 
@ertidence in he integrity of his Government. Bach 


individual officer, employee or advisor cf Government 
must kelp to earn and must know cides rls« DY his -cwn 
Meeeqrity and conduct in all official actions. 


All Federal employees are morally obligated to guard 
against acts that give the appearance or that might even 
presume to be in conflict between their personal interest 
and the interest of the Governmenc. Public trust must be 
retained toward the Government and in the integrity cf the 
reople wke make it function. An awareness of the requila- 
mone governing ethics and the standards of conduct is 
critical tc an effective program of ensuring the highest 


standards cf conduct ty Federal employees. 


2. Reguiaticns 


Many laws and regulaticns apply to ethics and stan- 
dards of ccnduct for Federal Government employees. Amcng 


t+hes¢ are: 


a. United States Code. Mest of the statutory guide- 
lines appear in Titles 5, 10, 18, and 41. These 
standards apply =o all government personnel except 
where specifically limited to certain people. The 
Seer onmeecna deal with Contizct. of Interest Laws 


ares 
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a 


(2) 


(3) 


) 


lcmUeseeemcOd mcUbsection (a) prehibitions 

are enccmpassed by prohibitions in 18 U.S.C. 
203. Subsection (b) makes it unlawful to 
offer cr pay compensation, zhe solicitaticn or 


receipt of which is barred by subsecticn (a). 


VomUeswGsmlUo.  Ih2s Seeczclon prohibits Gcovern- 
ment rperscnnel from acting as agent or 
attorney for anyone else before a department, 
agency, OrmeCOUr cei Nu@mGeonnec -3¢6n With any 


Pare reliant Matter <a Whieh the Unzred States 


1S a party or has a direct and substantial 
ico best. There aré certain exemptions that 
are described in this section that shculd be 


referred to when dealing in this area. 


VeeU0.SeGc. 206. Stpsectton (a) requires 

executive branch personnel to refrain from 
participating as Government personnel in any 
Matter in which they, their spouses, minor 
CGhaleétzen, Or partners have financial interest 
Cr in which businesses or nonprofit organiza- 
tions with which such personnel are ccnnected 
or are seeking employment have financial 
interests. Subs¢ction (b) permits agencies to 
grant an ad hoc exemption from subsection (a) 
1f the outside financial interest is deemed 
Naemsicetantiat enough to affect the integrity 


of Government services. 


USmUr oem 209 -ss Ehts Section describes the 

policy preventing (and exempticns *c) e¢xecu- 
tive Eranch perscnnel from receiving any 
Salary or supplementation of salary frem a 
private source as compensation fcr their 


Governgrent service. 
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(Sy nom sscmemmerOg. This seeeior is apolicable <o 
former [OD personnel permanently prehibiting 
them from acting éS agent or attorney for 
anyone cther than the United States ir ccnnec- 
SrGweyach Na crecs anvolvang a specific fazrty 
mewh iter <a) the United States has a direct 
and sukstantial interest, and (b) the fermer 
personnel participated personally and substan- 
ciaidy while holding a DOD pcSsition. These 
personrel having had only related official 
responsibiliteés are prevented from abcecve 


DaneuGi baton on ONS year. 


{Ole Oe be. seCerzol.s PEOhIbDIts a ret 2 


Officer of the Armed Forcés, 


el) mM 
(iD 
Qu 
tt 
=D 
t~ QQ 
& 
c+ 
mw 
i | 


a S 
from representing any person in the sale of 
anything to. 06¢tthe Government thre h 

Military Department in whose service he holds 


ane tse Omen fus. 


(7) lomo eomecOs. sasORLDi tS a feltired regular 
=a 


officer of the Arm Forces, within 2 years of 


his retirement, temaee ds aden: “Cr at UC=ney 
EOS Epcsect cng any cléain against the 
Government. Rule thes. he may not at any «ime 


Dow Pip reene eerecessS Of avclainmn i£ such c¢lain 
involves any subtect matter with which he was 


directly ccnnected while on active duty. 


Executive Orcéer 11222 was signed on 8 May 1965 by 
Fresident Jchnsen and prescribes the standards of 
CcPiGatm—mecCergice within the Executive Branch and 
Wnecrmprevo des © *zhe basic ground tules for Federal 
emrloyees. The executive order lists six general 
Rent Dee ONS: 


UMEEOSSUGPCUDTeC  Crince COL privates gain. 
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(2) 


(3) 
(4) 


(5) 


(6) 


Giving preferential treatment to any perTscen 


OGeenlr any . 
Imredina government efficiency or ¢econcmy. 
Losing complete independence or impartiality. 


Making a government decision outside cfficial 
channels. 
Acting in any way which adversely affects the 


Gomradereesor tne publ2c in the integrity of 


the government. 


Maen © emeelesicmeEoOnt pics ons 15 paececded by tne adno- 


tmeesOon that 


B=sult in cr 


personnel shall avecid any acticn which fight 


Might reasonably be expected to create the 


appearance cf the existence of the specified proscrifticn. 


c. CLefense Acquisition Regulations 


(1) 


(2) 


laa (bepecres Of MSuspecred Criminal Cenduct, 


’ 


Noncompetitive Practices, Kickbacks, and Cther 


Precurement Irregularities). This section 


"discussés reperting precedures for nencomrpeti- 


Give (Crectices, subcontractor kickbacks, and 


Geneeaetou Gtacuot cies tO Government Perscnhnel. 


1-113 (Standards of Conduct). This section 

discusses standards of conduct for government 
personnel and organizational eon oumil eon alcas Inong 
interest. It also references the fcllcwing 
implementing instructions for Department of 
Defense Activities: AR600-50, EOr ene Anny; 
SECGNAY Insers 5370.2 for the Navy; AFR3C~-30, 
Renee erke Ai: Force: DLAR 5501.1, for the 
Defense Logistics Agency; DCA Inst. 220-50-1, 


for «ke Defense Communications Agency; CNA 
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Pict ssUUe 7A, ton she Defense Nuclear Acency; 
SnoeUeneersee SO00.)1, £Or the Defense Mapping 
Agency. 


(3) 1-115 (Noncollusive Bids and Proposals). This 
section states clauses and other requirements 
to premote full and free competiticn for 


Geverngent contracts. 


(4) 1-500 (Contingert or Othar Fees). This sec- 
PMCMmESeto mtorr tne tne procedures to be followed 
and prescribes the form to be used for 
Opcd ie TaN: Cra OMmeGONncCeEnIng COnting2]nt or 
other fees paid by contractors for scliciting 
Or secrring contracts from the Department of 


Defense. 


(S) 1-600 (LCebarmernt, Insligibility, and Suspen- 
Sion). This part prescribes policies and 
precedtres relating to she debarment and 
Siepenciene Gm esl dders, OLLSLOrS,  CONntractors, 
SUEGOnMtbaeGtoL Ss, and Ocher Elrms and individ- 


uals. 
3. Summary 


Ethical conduct ccmmensurate Teens (OL, cften, 
supericr tc) the moral and cultural climate in which we live 
has always teen a [asic tenet of military conduct. tie 
amount cf attention devoted to the topic has, however, 
varied. As the pendulum of public interest in violations of 
the stancards swings from neglect to over-reaction and back 
again, <c dees the action taken in the military te ensure 
compliance with the standards [Ref. 1]. Ther2 is no segment 
cf «he Federal Government that goes unnoticed fren this 


Beeusing of attention. Whether civilian employ¢¢ cr active 
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duty military, everycne must te familiar 


with and adhere to 
the akcve guidelines. 
4. Feferencss 
leeetawrerce, wh. D., Captain, JAGC, USN and Ccyle, R. E., 
Penk, J8GC, USN, “Standards of Conduct tm the Navy: A 
Erimer" The 
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E. GCVERNMENT FURNISEED PROPERTY 


1. Gcvemmment Frrnished Property Policy 


Tke general felicy of the Department cf Defense 
(DOD) is that contractcers us¢ privately owned property in 
fae cericrmance of contracts. HOWeVEr, there are many 
reascns the Geverrgent Vill fuga. sh Daemerty <tc a 
Bomtractor. The most commcn is to facilitate? effective and 
econcnic frecurement. Other reasons include: 
ae To assist tke contractor in performance of the 
Generac <. 
ke. To ensure preper security. 
¢c. Te encourage standardization of vroperty. 
d. Ic further troaden the industrial base for an item 
eHrEeeugncuc the=country. 
€. To increase competition in cases where it attracts 
mere bidders by providing equipment and material 
which would not be generally available. 
fe loebesWeed as a methed £of improving nanufacturia 


rrecesses. 


2. fFefiniticr cf Property fypes 


It is important for management purpeses tc classify 
property inte separate categories since there are different 
policies associated with each category of BEC Desay. 
Different requirements for records-keeping, physical control 
and réperting are but a few of the differences. The Defense 
Acquisiticn Regulaticn (DAR) states that Government freperty 
teans all fEreperty cwned by or leased to the Government or 
acquired Fy the Government under the terms of a ccntract. 
SeovcrEment: pEroperty rErovided to a contractor includes beth 
Government Furnished Froperty (GFP) and Government Acquired 


Froperty. This froperty is classified by DAR into: 
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Facilities (LAR 13-101.8). Facilities means 

Piducsie cae bepercy | fOr production, Maintenance, 
research, development, CE Lest, He Luaind =eal 
PuCtCstyeatdstlgncs chetein, bulldings, structure¢s, 


improvements and plant equipment. 


Seecid leeeocilang (DAR W3=909.5). This type cf prop- 
Eames G@etined eeeall jags, diss, fixtures, mclds, 
fatterns, taps, gauges, other equirment and manu- 
facturing aids, and replacements thereof, which are 


cf such a specialized nature that, without substan- 


tial modification or alteration, their us¢ is 
limited to the development Or DEO ue 16n oe 
Farticular supplies or parts thereof, or the 


performance cf particular services. 


Special test equipment (DAR 13-101.6). Special 

test equipment means either single or multipurpcse 
integrated test units engineered, designed, fabri- 
cated, or rodified to accomplish special purpcese 


testing in the performance of the contract. 


Material (DAK 13-101.4). Material méans property 
which may ke incorporated into or attached to an 
end item tc te delivered under a contract, cr which 


May be consumed in the performance of a contract. 


Mig@ecabyepheperty (GAR 13-101.7). Military prep- 
erty means fersonal property designed for military 
cperations. It includes end items and integral 
ccmponents cf military weapons systems, along with 
related peculiar support equipment which is not 
readily available as a commercial item. 
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Pee Oe clase GOVeEnMent Furnished Preperty 


A major precklem attributed +o GFP is that the 
Goverrmert, when previding GFE, must assume responsibility 
Bem On-time delivery, functional performance, quality, reii- 
Gorlity, Paintainability and part of the technical int«erface 
of the GFE with the system teinc acquired. 

Cther common froblems associated with GFP are these 
that relate to late or defective GFP. When late, the 
Memeractcr may be ferced te slip his production schedule, 
Which, in turn, may have an adverse effect cn the contract 
delivery date, increase +he cost, and create possible claims 
Pyeche ccntractor for delay and disruption. Similarly, many 
reasons fer defective material can occur, such as: improrfer 
O@tabity ccntrol during production, faulty testing, damaged 
Gageang shipment, improper handling and improper installa- 
Ton . If GFP is found tc be defective, tees.  Ehe 
Government's responsitility to replace or repair ‘the item. 
As with late deliver cf GFP, defective GFP can increase the 
costs, jecpardize the delivery schedule and subject the 
Government +o delay and disruption claims. 

Ancther proklem associated with GFP is that the 
total value of DOL Government property at contractors! 
rlants is estimated tc be $33 billion and DOD does not know 
precisely hcw much Gcvernment property contractors actually 
do pess¢ess. No overall management or financial system 2xists 
to account for these items {Ref. 1]. The current DOD froce- 
Mare relies, for the mest part, on contractors! reccrds for 
accounting purposes. No records are kept by DOD in any 
Saeyven central locaticn. 

In a House Subcommittee hearing held in Octoker of 
1981, evidence was rresented that claimed that DOD frorerty 
administratcrs did net enforce existing regulations and that 


mens CCONntractor's prerpert reccrds were unreliable. The 
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subcommittee's report spok¢é mainly to Government Furnished 
Material (GFM), but the following recommendation made by che 
House panel can ke ccnsidered appropriate in *he hardling of 
pee Qcvecrrment property: (1) place the responsibility for 
coordinating all acticns planned and underway for imrpreving 
Management and accourtability for GFM in one adequately 
staffed central cffice; (2) have DOD property administratcrs 
enforce the contracts in accordance with the Defense 
Acquisiticn Regulaticn and pericdically check the GFM™ for 
losses and excesses; (3) develop a plan of action as socn as 
possitle to install accounting centrols over GFM withir DOD 
and get tke applicable systems approved by GAO; (4) involve 
as many ccntractcrs as feasible to test the practicality of 
selling material to contractors instead of providing GFM; 
(5) review the various GAO and DOD audit reports relating to 
GFM and implement the recommendations, particularly 
concerning the systematic review of its major GFM ccntracts 
to identify any excess material and validate the findings; 
(6) increase <h2 numter of property administrators assigned 
momeent=sdGcters' flants; and (7) control production contrac- 


tors' access to DOD's supply system. 


4. Centract Clauses 


Pieme so nowsubstittute for a thorough familiarity 
with the various contract revisions relating to Gevernment 
Beoperty. Most of the requirements for property management 
are ccntained in the following DAR/FAR clauseés: 

a. Clauses for Fixed-Price Supply Contracts 


Fequired: DAR 7-103.6 Title and Risk cf Lose 
FAR 52.245-2 (c) (g) 

When Applicable: 
DAR 7-104.24 Government Property 
FAR 952.245-2 


a9 





Die 7 - 100.25 
Pak. Boece Samo 
DAR 7-104.26 
FAR 52.245-19 


a 
Goneractss: 


Required: DAR 7-203.21 
Pea oe. 245-4 
when Applicable: 
DAR 7-2z04.38 
PAR 52.245-19 
DA Ree ?=205.35 
FAR 52.245-4 (c) (g) 
S- erterence 


"Tefense Management: 


Gevernment-Furnished 


Committee," Government Contract Services, 


Blewdenvary 982. 


ies. , Corgress, Subccmmittee 


Gcvertngent EC ESeTae Si: 
Government 


Cong., Ist 
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Inadeguat¢e 


Material 


Spocual 1Oo11ng 


fe 


Special Test Equirprert 


[AR/FAR Clauses for Cost-Reimburesement Type Suprly 


Government Property 


Speczal test EQULpIa rt 


Tat Vsecand Risk cf Loss 


Peneagen cOn=rcl= over 


by 
Number 


House 
2-82, 


Ceveier12ed 


over 
97th 





III. LEGAL SUBJECTS 


A. EROTEST AGAINST AWARDS 


lt Ciscussicn 


MGCneracuo:  huddang cn sa government cemiract has 
unique lecal and administrative rights with respect te the 
rropesal, evaluation and selection process. Cemesacecas 
merecnding tc a request for bids or proposals do sce heping 
to realize a profit cr other advantage. Often a contractor 
will expend a large amount cf mensy to properly prepare his 
Perad CL ErTcpecsal. He expects that his offer will be fairly 
considerec and that re will receive a contracz if his bid or 
rropesal is the most advantageous to the Government. A 
contractcr dealing with a cchmercial company has ecnly the 
Eresumrpticn that the company will act in its own best 
interest by selecting the most advantageous Cites. 
Unsuccessful contractcrs responding to a Government solici- 
taticrn are frovided a variety of forums to administratively 
and/or judicially challenge acticns of procurement officials 
that resulted in the selection of the successful cecntractcr. 
These fcrums are tke Government contracting agency, the 


Comptrclier General, and the ccurts. [Ref. 1] 


¢- FErotest to tke Government Contracting Agency 


iiceewcemo  —léequwinement that contractors first file 
a pretest with a contracting agency before filing with the 
h 
is 


(n 
cr 


Comptrclier General cr ‘the courts. However, this i 


(D 


cr 


First fcrum in which a protest may be lodged and i 
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sometimes the most ¢xpedienc. Contracting Officers must 
Senmeider “ail protest or objections to the award cf a 
contract whether mace before or after the award. If the 
Beotrest is cral and the Centracting Officer 1s unable to 


resolve tke matte2r, written ccnfirmation of the protées= must 


be asked fer. The protestcr must than be notified in 
writing cf the final gdeCicion “On <he WGseren PECT Est 
Mxct. 2}. 


3. Exrctest to tke Ceomptrcller General 


= 
2 2 op = ee SS > = —= ee 


Tke General Accounting Office (GAO), provides unsuc- 
cessful btidders an alternative means of appealing acticns 
taken by the contracting agency in awarding Government 
contrac7s. Since 1925 GAO has entertained bid protests 
which allege violaticn of the statutory and regquilatcry 
provisicrs which gcvern the EGEM@c2en Of Government 
@on.racts. GAO has the authority to settle all acccunts in 
zled 


Ivh 


Meer tle U.S. is ccncerned. The number of protests 
with GAC has gradually increased over the years, and 


fF) 


ince 
the early 1970's has grown from an average of more than 
imoo0 per year to over 2,000 in 1982 [Ref. 3]. 

GAQ will consider a bid protest based on virtually 
payed iicaqation cf impropriety during the solicitation and 
award precess. Commcn protests include: (a) an irregularity 
cccurred in the biddirg process, (b) the Government evalu- 
meeag the tids other than it said i« would, (c) the 
Goverrmernt erred in ccmputing bids, and (d) the Government 
acted arbecrarily cr centrary to its own reguilaticns 
{Ref. 1°. 

GAO considers protest pursuant to its Bid Pretest 
Frocedures (4 C.F.R. wart 20). TWOunecteworthy. prcevisicns 
cf the preceedures are: 


ae Interested Earty. A protest may be filed by any 





Eabcyerende ~ls Gonsicersed "interested". Whether a 
rarty is sufficiently interested to have its 
protest considered Ey GAO depends on the facts and 
circumstances of the particular case [ Ref. 4]. GAO 
has recently decided that a protestor's failure *o 
submit a bid in response to an allegedly defective 
eclicitation does not bar its status ac an 


“inte res@ed Fasty” (Ret. 5]. Under this inteérpre- 


oO 


tation a pretestor need not necessarily subm 
Ede Nord emu=o be an "incerested Party" if it 
files a timely protest and, if successful, weuld 
kave an oppcrtunity to submit a bid on a pessitle 


PecolLicitat 1en. 


bk. ‘TIineliness. Protests based upon apparent impre- 
prieties in solicitations must be filed fricr to 
EVdamopening cr che closing date fom receipt of 
Beposcaicm (4 @C.F.R. 20.2 (b)). Protests on all 
Cencemgcounds Muse De filed within 10 working days 
after the prcetester knews or should know its kLasis 
fClo Syprctvest, Whichever is Sani er eel yee oR. 
20.210) (2). eed  OEeirece 15 LL2ted 2natialily with 
the contracting agency, any subsequent pretest to 
GAC must be filed within 10 working days after the 
pPuetcesror to 2S WOtL£—ied or should know of “initial 
adverse agercy action" (4C.F.R. 20.2 (a)). 
While the number of rfrotest tc GAO have increased cver the 
years, tke procedures involved have inherent weaknesses. 
The GAO kas no authcecrity tec enjoin contract award pending 
ed resclution of the protest, nor does it have any 
authority tc interfere with the performance of a contract 
already awarded. Thus, a protest may be sustained withcut 
any practical remedy to the protester because of the 
advanced state of performance achieved while «he pretest was 
Peene cecided [Ref. 6°. 


43 





Pee cess tO Curt 


map = of a a ae _ == bad Bae 


[ie cumentOtes ;Onr | Gdces MOT LFeceive a satisfaccery 
result frem the procedures described above, cr in lieu of 
those precedures, tke protestor may take his complaint to 
ce 0. S. Claims Court for pre-award protest or a Fed¢ral 
Beer rict Ccurt fcr pest award protest. 

Cn April 2, 1982, President Reagan signed intc law 
the Federal Ccurts Imprcvement ACin (Ct aoe (rG@iA) 
Recognizing the limitations of the GAO and the reluctance of 
the federal courts rationally to intarfere with a preceéess 
meomtewnach they knew little or nothing, Congress, in the 
FCIA, attempts to cembine the advantages of a forum having 
toth e¢pecialized knewledge and the enforcement powers of a 
federal ccurt. Eero slle = Waswtne | Crsation of the U.S. 
meenms Ccurt with its new "exclusive" jurisdiction over 
contract claims "breught before the contract is awarded" 
Meteo], Section s2(a) (3) of the FCIA provides in full: 


To afford complete relief on any contract claim br 
Berense the contract 1s5 awarded, Cm eollilt Sic 
Seeerusive jurisdiction tc ograne® declaratory judg 
and suck equitable and extraord-nary relief as it ds 

meer, including Euc not limited to injunctive relié 

Meexercising this jurisdiction fne.courte shall give 
me regard to the interests o national detrense and 
macionai Security. 


0OmgG 
OAS AO 
rhs tsa 
© (NIA M ct 


Although the G.S. Claims Court was ¢stablished for 
pre-~award protest and the federal district courts still hear 
POSst award protest, guesticns of proper interpretaticn of 
Suetediction have recently cccurred. Amedeo sal nCLlECuat 
court, in a recent case, ruled that disappointed bidders may 
seek relief in the Claims Ccurt only if a complaint is filed 
Fefore axard of «he centract sought [ Ref. 6}. Once award is 
made Fy the agency, bidders must seek relief in federal 
eee elct CCUrt. In this case the protest was originally 


Meee tc tke contracting agency and the contracting cfficer 


4u 





Saacec tmwrd tingeesthet hel would advise the disappcinted 
contractcr cf the decision on the protest before the award 


was made. 
5. Summary 


WiercerEOtesct is filed prior to an award cf a 
@emeracte tc e€lther tke contracting agency or to GAO, n1ctics 
of «his protest should be given to all bidders affected by 
ates when a written protest against the making of an award 
is received, the award is not mad2 until the matter is 


resclived cr wnless tke contracting officer determines that: 
@.e The items tc be purchased are urgently reguired; 


zk. Delivery or performance will be unduly delayed by a 


failure to make award promptly; or, 


c. A prompt award will otherwise be advantageous to 


the Government. 


If an awarc has teen’ made at the «ime cf the 
protest, tke award will be overturned only for compelling 
cause (such as patent illegality or abuss), and «hen 
normally cniy ufon the advice of the Comptroller General 
fRef. 2}. The Ccecmptrcller General has four choices: 


ae He may declare the contract illegal and void. 


EF. ke may direct a termination for the convenience cf 


the Government and award to the proper bidder. 
Cc. He may write a letter of criticism to the agency. 


G. fe may send a letter te the protestor teiling hin 
that the agency's award was properly made. 
Choices c ard 4 are mest often used by GAO. 
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Current interpretations on VuUeTSd2G¢ewOn are  beir 
P g 


made cn almcst a daily basis. It is incumbent on the reader 


to 


review all current information as tc the present satus 


cf fcrums available tc a protester. 
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ce TERMINATION FOR CCNVENIT ENCE 
1. Liscussicn 
The Government has a2 fright to discontinue the 
Gomeract for reasons other than the defauit cf the 
Semen actcr. It can be in the best interest of the 
Government to refuse to continue with contract performance 
and tc settle with the contractor at the point of termina- 


men as set forth in 


Semone ccrtract. 


fee wer Mana = 1en 


emausce i¢ cne of 


Government contracts. 


Bergh: tc terminate 
Ge@eveLry to costs 
GOsSts 


1}. 


Gane r 


Gf Ereraring 
Reccvery of 


afta 


c£ centract law has one 


the termination for Convenience clause 


of the 


unique? provisions 


for Convenience Gevernmeéent 


the most contained in 
The clause gives the Government the 
without cause and limits the contractor's 
and the 


the termination settlement proposal [{Ref. 


PEcuL sed, profit on work done 


anticipated profit is precluded. In no 


party been given such 


complete authority tc escape from contractual obligations. 


2. Bight 


It 


Tke 


terminate is brief and very broad. 


nation clause contained 


(a) Tke 
terminate 
clause in whole, 
mee Contractin 

nation is in the 
such términaticn 
Bemtractor of a 
extent +o which 
Ls terminated, 


Oo Terminat 


language giving 


erformance of work 
the 

Or from time to <itfe in 
Officer shall 


(‘D 


the Government the right to 


For ¢xample, the termi- 


in FPR 1-8.701 states: 


UNngdes.cns econ ract aay be 
Government in accordance with his 
art, whenever 
stermine that such termi- 


best interest of the Government. Any 
shall be effected by delivery to «he 
Nctice of Termination specifying the 


performance of work under the contract 


and the date upon which such termiration 


beccmes effective. 


Under this clause 


authority <+to 


terminate 


unlimited 
FPR 


the Government has virtually 


for convenience, howevel, 
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feaae201(4) cautions contracting officers to use the clause 
Seaiyewken 2t is determined that such action is in the best 
interest of the Government. 

The right of termination for convenience may yet 
tind the parties "by cperation of law," even if «he required 
emauee 22 cmitted. In the landmark case of "G.L. Christian 
and Aesociates v. United States", 312 F 2d 418, the ccurt 
held: (1) ASER (now LAR) governed the contract, (2) ASPR was 
promulgated pursuant to law, (3) ASPR therefore has the 
force and effect of law, (4) ASPR required the claus¢, and 
(5) ne authcrized deviation was granted. Phe ecourt the ze— 
fore ccncluded that the clause iS opérativ? as though 
Payeically incorrorated in the contract. The import of this 
decisicn extends to any required DAR clause. ie SN CEO 
be assumed, however, that such clauses need no lcngér be 
mieestCrated inte the contract. Government policy and gcod 
business practice dictate otherwise2. The case nevertheless 
definitely exterds termination for convenience coverage. 
Mecc. 2] 


3- Ike Iecisicn tc Terminate 


Tre decision te terminate contracts is made by the 
contracting officer with appropriate authority; however, 
cognizant technical and engineering personnel cften are 
first tc recognize the need for termination. These 
perscnnel continuously review outstanding CON ct Lacts. to 
insure that a requirement for the Supplies or services 
invelved still exists. lt not, a@a termination fer conven- 
lence action may be necessary. Postponing nas 
consideraticn can catse needless expense to the Government. 

As a rul¢, a termination request or similarly enti- 
tled dcecument submitted by cognizant technical Or 
engineéring perscennel, can provide the authority for termi- 


Memronp acticn by the contracting cfficer. Terminaticn is 
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actually accomplished when notice of termination is déeliv- 


ered tc 


4. 


Ger. cer 


< 


i 


fi 


Fe contractcr (Ref. 3]. 


actors +0 Cen 


der 


4 
== 


tere ar¢ a number cf factors which +he contracting 


ust consider before effecting a terminaticn. Seme 


cf these are [ Ref. 4°: 


ade 


d. 


B 


Technologicéel Advances. National security 

PMGecEoOStiGE ten Gilctate the placing of fereduction 
centracts fcr interim items - an action that may be 
necessary even «hough mor? advanced items are under 
development. If and when the new items are 
released for production, contracts for the clder 
items may have tc be terminated in whole or in 


part. 


Eudgetary Ccnsiderations. Budgeting or funding 

factors may dictate termination if a new require- 
ment with a higher priority develops. If funds are 
not available to continue both contracts then cne 


would have te be terminatad in whole or in part. 


Effect on Sutsidiary or Related Procurements. 

Like most other contractual actions, a termination 
tas an impact that extens far beyond the present 
trrocurement. THeSeLOre, when terminaticn cf an 
item is ccrtemplated, the effect on related 
Erecurements must ke evaluated. The terminaticn of 
a contract fer a major itam usually results in 
widespread terminations of contracts for suppert 
material. 


E€quirements cf other activities. Sometimes one 
Military derartment may have a current cr contem- 


Flated requirement for an iten that ancther 
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military départment would otherwise t¢rminate. 
This pecssikility should be investigated befcre 


termination. 


€. Estimated Ccst of Termination. The estimated cost 
cf the termination settlement often affects the 
decision te terminate. POreOneCenind,. <n CCS: Of 
settlement will determine the amount of funds to be 
available fer other werk after deobligation. Costs 
become especially important when the contract nears 
Cenrletion, ailewing the contractor *o complet¢ the 
work may be preferable to termination even though 
the Government's requirements have changec or no 
longer ¢xist. Of ccurse, if the Government has no 
further use for the item, ‘the contract is t*ermi- 


nated if any savings are possible. 
Be) tipllemencaticn of Termination 


CAR 8-801 rovides approved forms of notice of 


femmes naticn. As a rule, notice is given first by telearaph 
and later ccnfirmed Ey letter. However, notice by letter 
alone may Le used. In any case, th2 notice should clearly 
state the fcllowing informaticn: (1) the effective date of 


the termination, (2) the extent of work stoppage (total or 
partial), and (3) the specific work to be terminated, if the 
terminaticn is partial. The notice may also include special 
instructicns about tke continuation of certain work, disfo- 
eaeeen cf inventcry, or other matters. Ha addition, the 
notice must contain recommended actions tc minimize the 
impact cn tke contractor's personnel if a significant reduc- 
Eeone cl the work force is likely to result. 

1k notice cf termination and the terms of the 
Terminaticn Clause define the centractor's obligaticns ufon 


termiraticn. As soor as the contractor receives the notice, 
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femtuermctcCE Wonk Under the cencract as directed, continuing 
unauthorized work orly at his own risk and on his cwn 
acccunt {hef. 4]. TheweOontmdeme=r 15 also obligated (1) t0 
terminate all unperfcrmed or partially performed sutccecn- 
tracts and purchase orders relating to the terminated 
Pertaen ¢f the prame contract and (2) to settle, with the 
Pempeoval CL the contracting officer, all outstanding liabii- 
ities and claims arising from such terminations. 

The duties of the Contracting Officer after issuance 
cf the termination netice are listed in DAR 8-206. Amcng 
cther duties, the centrecting officer arranges a mee*ing 
Deen the contractor t¢ develop a definite plan for effecting 


the terrination settlement. 


ermination 


a 
a 
= 
woe EE Ses SS 


6. Settlement of 


Tre Governmert is under a legal cbligation «c make a 
fair and prompt settlement with the contractor after a 
convenience terminaticn. Generally speaking, settlement of 
termirated contracts takes the form of negotiated agreements 
ketween the parties or unilateral determinations by the 
contracting Gt iuecer. When the Gomitnacron  =2ha the 
contracting officer cannot agree to the terms of the settle- 
ment, a fcrmula settlement may be utilized which is sukject 
to appeal by the contractor, to the Armed Service Board of 
Gem.uract Apreais. Acwever, when the amount of the términa- 
tion settlement invelves $50,000.00 CEs MOLE , whether 
Megetiated cr nct, FPR 1-8. 211-2 (a) requires that the 
settlement re approved by a settlement review board kefcre a 
settlemert agreement is executed. 
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2 Sa ee 


Maer conic, John, Jc. and Nash, Ralph C., Jr., 
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C. TERMINATION FOR DEFAULT 


a ce ES oP Ee oe Com 


Urder common law, when one party fails <o discharge 
Peeemauties under a centract, the other party may exercise a 
remedy cf recoverince damages for breach of contract. A 
commen definiticn cf breach is "a nonperfcrmance cf any 
contractual duty of immediate performance" (Ref. fe When 
mre. ccntractor has failed tec perform and there is no 
excusartle cause for the non-performance, the Government pray 
terminate the contract for default. Default terminaticn is 
the most extreme method cf dealing with a contractor's 
eeedal OF anticipatory failure te perfcrm on time. Actual 
Ereach is a currently existing failure to perform th? terms 
Saeeethe ccmeract. Anticipatory breach is a prospective 
Berere tc perform the terms of the centract which is mani- 
fested ky either sore expression or conduct of one of the 
E@eere> tec the Contract prior to the time set fer the 
Feritctmance [Ref. 2]. 

The impact cf a default termination is severe and 
has tke fcllewing effects on the relaticnship of the parties 
meet. 3): 

a. the Government is not liable fcr the costs cf 
unaccepted s«crk and the contractor is entitled 
cnily to recéive payment for work accepted by the 
Government; 

rE. the Government is entitled to the return of 
Frcegress, partial cr advance payments; 

ce. the Government has the right but not the duty +o 
aeeroprlace the CONntEactor’s material, inventory, 
construction plant and equipment at «he site, and, 
under supply contracts, his drawings and plans -- 
the price for the appropriated items to ke 
negetiated. 


tn 
ct 
(n 
oO 
tt 


MCG MCGNt actor Ls Liartle for excess co 
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refrocuremert or completion; and 
é. the contractcr is liatle for actual cr liquidated 
Camages. 
A default termination may also have adverse effects cn the 
award cf cther Government contracts where past performance 


is considered in determining responsibility. 


2. Lecisicn to Ierminate 


B default temmination is a contractual right of the 
Governmert tc be exercised when the contractcr has failed to 
eeeorm his Obligaticns undér the contract. It is impertan* 
to ncte, however, that the default clauses ar? permissive in 
that th2 Government may terminate but is net necessarily 
required te do so. This affords the Government the cppecrtu- 
nity to view its contracts frem a total concept of what is 
test in its overall interest. In one important casé the 
Court of Claims has held that the contracting officer must 
affirmatively elect the default alternative cr the default 
is invalid. [{Ref. 1]. 


tke DAR default clause ios fixed-price Suprly 
contracts (CAR 7-102.11) provides that the Government may 
Pele na-€¢ a Contract for default, in whole or part, if the 
GComtractcr fails to meet the following obligations: Ee 
deliver at the times required, to perform any other provi- 
Sions cf the contract, or to make the necessary progress in 
performance. Befcre mer MenatciOn LOL default, the 
contracting officer qenerally gives the contractor at least 
ten days' notice, stating the failure involved. The 
Goverrment may then terminate for default by means cf a 
Bereoma sctice from tte eentracting officer if the ccntractor 
@@eS net ccrrect his faulure within a period of grace. 


However, the general rule is that a contractor already in 
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default ise nct entitled to any prior notice, unless there is 
seeCOmteact Provie. On LeGuzring such notice, and the contract 
may te terminated immediately. 

The default clause also states reasons that will 
excuse a ccntractor's failure in performance. He is excused 
if the failure to perform arises out of: (1) acts of Ged, 
(2) acts cf the public enemy, (3) acts of Government (¢ither 
sovereign cr contractual), (4) fires, (5) ELOOds,. (5) 
epidemics, (7) quarantine restrictions, (8) strikes, (9) 
freigkt embargoes, and (10) unusually s¢vere weather. nas 
list is not exhaustive, ner is it to be applied automati- 
fae Y . CIiyvemenese Cases beyond the ccntrcl cr the 
Semeractcr, and not a result of his fault or negligence, 
Me EXcuse him fromfiliabzlity [Ref. 4]. When a contract is 
terminated for default, and it is later found that the 
contractcr'ts failure was excusable or that he was not, in 
fact, in default, tke notice of default can te treated asa 
notice cf terminaticn for convenience and the rights’ and 
cbligaticns of the parties to be governed by the aprlicable 
Eeencicles. 


G4. Cest-reimbursement Contracts 


Ccst-reimbursement type contract default termination 
rrovisicns (DAR 7-203.10) permit the Government to terminate 
mmemechitract in whole or in part, EOumace la EOcrault OL 
failure tc make progress such as would endanger varformance 
and result in default. The financial results of a default 
terminaticn are not substantial. The contractor will be 
reimtursed for all allowable costs, whether or not the werk 
1s accepted by the Government, and will even receive a 
porticn cf the fee previded for by the contract measured by 
the percentage of the work accepted by the Government 

FRef. 3). 
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SeaeeEOcedUres tn Lieu of Termination 


DAR 8-602.4 provides several courses of acticn 


1 
3 


oe 
M 


ieeiece feELiination fcr default when 2 is determined to 


in the best interest cf the Government. They are: 


eee cCEM ce che  CCNhtlLactoLr, his SUrety, OF guaraentcr to 
continue rerformance under a revised delivery 


=c fF edule; 


Pam FerMlt tne CeGNtrLactor to continue performance by 
Peano motes suctcoOntract, or other acceptable third 


party. 


c. If the requirement fer the supplies or services no 
Eemgetmexis ts anG “He GCOmtractoOr 1S not liable to 
the Government for damages, execute a no-ccst 


termination settlement agreement. 


Pree EbOvisior Perma tting the contractor to continues 
Pameoemance wder an extended delivery schedule generally 
must ke accompanied by some consideration, monetary or 
ctherwis¢é, flowing from the contractor to the Gevernment. 
This reguirement arises out of the general rule that af 
Government agent, such as a contracting officer, is withcut 
authority tc waive a vested right of the Government withcut 
meecivite ccnsideraticn. The right of the Government to 
require performance, within the period provided in the 


Gemetact, censtitutes such a vested right. [Ref. 1] 
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Ae FRICE ANALYSIS 
1. Liscussicn 


Fer every Government purchase transaction scme fcrm 
cf price cr cost analysis is required. Generally speaking, 
cost analysis (tc be discussed as a seperate topic) is used 
when negctiating a large purchase, and price analysis is 
used in ccrnection with ccmpetitive- bid purchasing (Ref. 
1]. The method and scope of analysis required depend on the 
dollar value and cther circumstances surrounding the 
specific purchase. Each agency of the Federal Government 
Peopetly ezpects its contracting officer to negotiate and 
kuy at the most favcrable price levels obtainable and will 
judge the efficiency of its purchasing department cn the 
Beeces faid. The Cefesaeeunqd Cicer, however, ccnsiders 
price as cnly one of the ccnditions and terms of a purchase 
crder, and will generally treat it equal to <zhe other ccndi- 
tions and terms [Ref. 2]. The price must also be ccnsidered 
ky the centracting officer to te fair and reasonable. The 
contracting officers decision that the pric2 is fair and 
reascnable is based cn some fcecrm of analysis, either frice 
analysis cr a cembiration cf price analysis and cost anal- 
ysis. Frice analysis is the process which the ccntracting 
cfficer takes tc reach a decision as to the fairness and 
reasonarleness of a product or service without evaluating 
the sé€parate elements cf cost and profit required to prcvide 
mide cOCadUCT OL Service. Prices analysis may be dene by 
compariscr cf prices or by comparison with engineering 
estimates. 
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Frice analysis is performed for every Govéerrment 


procurement regardless of dcllar value. If price analysis 


is alcne is not sufficient to establish that a price is 
and reascnable, Dowtcdvebe Used in Conjunction with 
analysis. Frice analysis includes: 
Mae | lesting £o0r Gemretition, 

E. Compairson with Catalcg or Market Prices, 

Ge SeClitt=eiscon with Pact FErices, 

Gd. Government Estimates, 

€e. Value Analysis, and, 

f. Visual Analysis. 


Fach cf these areas will be treated @€s separate sect 


below. 


= =e a = =a 


maa 


CcSst 


icns 


Four conditicrs must be satisfied before effective 


Pesce ccmretition can exist: 


@€@. There must bre at least two offerors. However, 


number cf quotaticns required for adequate 


+he 


rer2ce 


ccmretition cepernds on several factors: (1) number 


GChemepOGential cespensible offerors, (2) avail- 


Soe vemeOL FEGGUCtT ~§OL SErVice in general, 


(3) 


trcency of the purchase, and (4) dollar value of 


the purchase. 


bk. They must be capable cf satisfying =the Govern- 


rent's requirement. The companies should have the 


capacity, know-how and financing tc completé the 


GOnrract Ssucesstully. 


c. They must be contending independently for a con- 


tract award. Even if there are two offers, 


frem the vendor and the other from the prine, 


cne 


and 


the vendor is the source on both offers, there may 
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re but one responsible offerer and therefore nro 


perce CeMmpecit2on. 


d. They must submit priced offers responsive to «he 
expressed requirements of the solicita*icn. The 
responsiveness of the proposals to the terms of the 
request for proposals should be compared in *¢rms 
or technical specifications, delivery schedulés, 


Cianeiey anGectner discounts, etc. 


Tf these feur condition have been net, price competition 


exists urless: 


a. The solicitation was made under conditions that 
unreasonably deny seme potential offerors an oppcr- 
tUuntwye =O —Gempete, Such aS: insufficient time for 
submitting cffers, short delivery time, or use of 
trand names for preducts or trade names for 


rrecesseés. 


bk. The low offeror has a definite advantage cver the 
ctkher offercrs, such as one supplier being th2 only 
source of a component essential to satisfying the 


requirement. 


c. It can te demonstrated that the lowest price 
negcetiated Se n,o = reasonable and everything 


possible was done to negotiate a reasonable price. 


fool) £CUr Conmditicns of price competion are met and necne 


Geeene alcve three factors aprly, then price competiticn is 
judged tc be effective. 


- Cémrarise 


tad 


with Catalcg or Market Prices. 


The DAR and FFR exempt established catalog or market 
peeees frtcm Erice analysis if four conditions are met. ie 


must ke evaluated on a case-by-case basis, <+*o determine if 
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Ter ELIcs 


tes Gruei= Dased on an established catalcg or 


market frice, for ccmméercial items, sold in substantial 


guantities, to the general puklic. 


Ge 


Established catalog price. 


Receataleg ~Endeenis Gmcluded inea catalog, frice 
list, schedule, or cther form regularly maintained 
ty the manufacturer or vendor; is either fublished 
cr otherwise made available for inspection by 
customers; and states prices at which sales aré¢ 
keing or were last made to a significant number of 


kuyers who ccnstitute the general public. 


Established market price. 


A market price is one currently established in 
the usual and ordinary course of «rade between 
kuyers and sellers free tO bargain. It must be 


established from sources independent of «the manu- 


BAcCtiEeCr OF Vendor « 


Ccmmercial item. 


A commercial item is one of a class or kind regu- 
larly used for other than Government purpeses and 


ecld or traded in the course of normal operaticns. 
Substantial quantities. 


Supplies are sold in substantial gquantities when 
the facts cr circumstances support a reascnable 
ccnclusion that the quantities regularly sold are 
sufficient tc constitute a real commercial mazket 
fer the iter. This test is usually in terms of 
total quantities scld, but it also should include 
the number cf times the item has been sold, and how 


Many times agiven price or price structure has 
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keen accepted by buyers free to choose. Services 
ecld in substantial quantities are those custc 

artily provided by the company, with persennel 
regularly employed, and with equipment, if any is 
needed, regularly maintained either solely cr frin- 


cipally to frevide such services. 


€é. General public. 


Qu 


hie CMs sead to the general public if it is scl 
~o other than affiliates of the seller for end use 
Ey cther than the Government. Ltems ecid to 
affiliates cf the seller and sales for end use by 


the Government are not sales to the general putlic. 


Determining whether any one or more of several conditicns 
apply will give a basis for deciding whether the frice is 
reascracle. Chapter 8A of ASPM No. 1 =deals specifically 
With the special requirements of determining whether a given 


item cualifies fcr exemption. 


with Past Frices. 


This method requires access to price history records 
on a line item kasis. HE a) pase prace is being used fcr 
compariscn, the past price must be proven to have been fair 
and reasonatle and a valid standard against which te measure 
the cffered price. It should be determined if the reascn- 
ableness cf one of tke previous prices was established by 
Pempetiticn, detailed cost analysis, an engineering esti- 
mate, or market or catalog price. heetou, <% May net be 
apprcpriate to apply this method of price analysis. 

Cnce satisfied that a previous price was reascnable, 
the frext step is te compare it with the current price. 


Price ccmparison techniques are the same, regardless of 
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whether tke standard is a past price, a purchase request 


estimate, cran independent estimate. Bae tOrSethat Tight 
G@etect tre coOmpariscn include: differences in specifica- 
tions, guantities, and delivery schedules; Ape t= Cs 


qovernmert-furnished materials; and technological advances. 


S. Gcvérnment Estimates. 


The techniques fer ccmparing a price With a 
Government estimate are the sam2 as for comparing with past 
BeLces. Hcwever, the basis for the estimats and its reli- 
ability must be estaklished. If a product is suscertible to 
a realistic engireerirg estimate and that estimate has been 
carefully developed after a study of drawings, rhysical 
inspecticn, and reasonable projection, it may well bea 


reasonakle standard and the price analysis is complete. 
6. Value analysis. 


Value analysis 1s the systematic and cbjective eval- 
Mimercn Cf a prodtet's function and its related costs. When 
used aS a price analysis technique, its purpose is te see if 
costs can Fe reduced. Value analysis can be a relatively 
expensive and demanding technique that may include analysis 
Soe ne tredtcet's furction, present and future anticipated 
ecperating ccests, alternative approaches to the prcklem and 
their articipated costs, each in relation to offered price. 
For lew potential items, a brief survey can usually prcvide 
adequate value analysis. Questions to ask in such a survey 
are; 
@a. Can the preduct, or any part of it, be eliminated? 
Fe. Cana standard part replace a special one? 
c. Cana lower-cost product, material, or methcd te 
used? 
d. Aré paperwork requirements excessive or unreascn- 
able? 


€. Can parts be packaged more economically? 
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Ic dc a gocd job the buyer must know what is kEeing 
Fought and what it dces. It always helps +o know what it 
looks like, how big it is and any other properties that can 
fewo the buyer grasp the probable costs of producing ofr 


ctherwise acquiring it. 


Visual analysis means that a buyer can get familiar 


meen an criject by locking at one, or a picture of one, and 


by talking to sem¢eone who knews how it's used. Based on 
this krewledge, a kuyer may be able to ¢stimate a dceclilar 
value. Visual analysis is similiar to value analysis in 


that both are concerned with the answers to questicns abcut 
Gov-cus, external features. Visual analysis rarely is 
sufficient by itself and shculd be used to verify tentative 


conclusicns reached after price comparison. 
8. Cther Guidelires 


If the fereg¢cing price analysis techniques are used 
meme re CcCntracting cfficer is still not satisfied that the 
price is reasonatle, the next step is governed by the value 
cf the purchase. 

Fer those purchases less than $10,000, a review of 
the cumulative results of the above techniques is checked 
meemteacscnableness. If still not satisfied, the contracting 


cfficer can use an alternative method of arriving at a frice 


megetiaticn. Tc negctiate means to bargain, *o bring abcut 
by discussion and settlement of terms. In almost all cases 
Geestarts with a competitive bid, a firm bid in respect to 


the ccnditicns and requirements as known at the time. [Ref. 
ferme chkyjective in regctiation is to find some basis for 
agreement. In follewing up on information developed in 
Gatlier steps in analysis, the contracting officer sheuld be 


able te find this basis and find the offer, or an adjustment 


64 





Ge the @etficz, xceascrable. eee, 
should be notified and be requested 
If it does, 


and reascnakleness cf the price, 


eee) Exists. 


commcn 


value do¢s not justify the use cf cost analysis 


Eer $10,000 


contracting officer may request cost 


purchases between 
or 
techniques cf cost analysis are applied 
Mext tcpic. The contracting officer may 


reasonable as a result of the 


then the requisit: 
to verify that the 
a final dacision on a 
based on the 


eense must be rade and documented. 


analysis and 
small deliar 
technigues. 

andmag0, 000, the 
pricing damia.. The 


as explained in the 


The 


accept the price as 


in which case 


cost analysis, 
the werk is complete, but negotiations with the offeror may 


ke reguired tefor2 a final decision is made. 
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Poa CGS. ANALYSIS 


1. Liscussicn 


esse 


Cest analysis as defined in government acquisition 
is the eélement ty element examination of the estimated or 
meatal ccst of contract performance. ity §2s.regquised on 
noncompetitive negotiated procurements of $100,000 cr mcre 
rut can be useful cn prepesals of lesser value. CGEese 
analysis must be decrée to prepare to negotiate an agreement 
cn a pricing arrangement with the company that has made a 
propcsal in respcense to a request. Cost analysis invclves 
analysis cf design features, manufacturing processes, crgan- 
izaticn ard manning, materials and estimating assumptions, 
and all the other ccst factors that make up the tctal ccst 
Geman acqtisition. 

Cest analysis includes verification of cost data, 
evaluaticn cf specific elements of cost and projecticn cf 
these data. Cos* analysis locks into such factors as: 

@. Necessity fer certain costs. 

bk. Reasonakleness of amcunts estimated for necessary 
GO=StS. 

c. Extent cf uncertainties involved in contract perfor- 
mance and realism cf any allowances for continger- 
Gilcs. 

d. Eases for allocation of overhead costs. 

€. Aprropriateress of allocations of particular over- 


kead costs tc the contract. 


When the necessary data are available, a ccntractor 
cr cffercr's estimated costs may be compared with: 
a. Actual costs he incurred previcusly. 
Es is last pricr estimate, or series of prior 
eStimates, fcr the same or similiar iten. 


ce SCuGcen ci estatates from other offerors. 
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a. Pelommesta mates OF haetorical coste of other 


ccmpanies fcr the Same or Similiar work. 


Cest analysis also includes analysis of trends in 
COSTS. In pericds cf either rising or declining levels of 
cost, analysis of eccnomic trends is essential. In pericds 
cf relative economic stability, and particularly in cases 
involving preduction cf recently developed hardware, trends 


in direct material ard labor cost must be analyzed. 


~~ 


Z. Cest Estimates 


The pricing froposal, also called the cost ¢sti- 
mates, usually will kre submitted on a preprinted fern. The 
FPR ferm is the Opticnal Form 59 or 60, the DAR form is DD 
Popm ¢33 and the NASA Eorm is DD Form 633 (NASA Edition). 
It is scretimes assumed that the estimate must be a precjec- 
tion freom the plateau of the most current experience. The 
"most current" weuld probakly be a blend of recorded costs 
cf preducing items already on order and the estimated or 
actual prices from vendors and subcontractors for the 


Semieracc effert being priced cut. 


a F£eLeing Leta 


Ericing data is factual information about direct and 
meemrect COSts the ccntractor will incur in performing the 
eomeract. In accorcance with Public Law 87-653 (Truth in 
Negotiaticns Act), the contracting officer must require the 
Semembactcr to Submit cost and pricing data along with its 
Beecing proposal, ama t© Gertlifty that they are ccaplete, 
accurate, and current at the time agreement is reached on 
price. The law provides for an adjustment in price if it is 
later ferrd that the data were not complete, accurate and 
current and gives the Governmnet audit rights +o ensure the 


data were as certified. These requirements apply <«c all 
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negotiateé centracts and contract modifications expected to 
exceed £100,000 unless the price negotiated is bas2d on 
adequate price competition, established catalog or market 
prices cf ccmmercial items sold in substantial quantities to 
emengenéeral public, cr prices set by law or regulaticn. 

irempeecrmgm = caea should Shows in detail the kinds, 
quantities, and prices of direct material and direct labor 
used tc develop the summary figures shown in the propesal. 
The ccmpany should explain how it computes and applies indi- 
rect ccsts and should show trend and budgetary data. 


4. Cest Elements 


Four basic items are considered here in analyzing 
supplier ccst proposals, these are: material cost, lator 
cost, cverhead cost, and profit. Each of these ccst 


elements are described as follows: 
a. WMaverial Cost. 


Material cost can ke Eroken down into the fcllcwing 


twe categories: 


(1) Direct réterial. Direct materials include raw 
Materials, purchased parts, and subcontracted 
items required +0 manufacture and assemble 
ComMpreve G PLloducts. A direct material cost is 
the cost of material used in making a preduct 
and is directly associated with a change in the 
pPacduct. Because of this, direct material 
SOrmomchetlld “Wary In direct proporticn tc the 


number cf items produced. 


(2) Indirect material. Indirect materials are 
those net easily identified with an end 
PmecWGCt, Ustally are mot Significant in cost, 


amdmetsudaliy do not vary in direct proporticn to 
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the numkter of items produced. Lubricants and 
coolants are examples of indirect materials 


common tc a manufacturing opération. 
bakers Cost . 


The estimate submitted on the DD Form 633 may b¢ a 
Single figure, direct labor, or it may be two or 
more, deperding on what is being purchased and how 
the contractor keeps his books. They could 
rossibly be engineering labcr, dinect. fact cry 


PobGaemmcnc sGiroeces teCling tabor as thrse possirili= 


ties. Dime Gre lebpe: COSts sere incurred as a direct 
Recilemen  DEeCducing an 2Len. ine y Vasy 1n-pecper— 
ticn to the number of items produced. There are 


twe aspects cf a direct labor estimate: the quanti- 
ties of lakcr, and the rates that will ke faid. 
Labor will mcst likely be separated into classifi- 
Caetonocmrciecn as eractony Labor and further into 
fakrication labor and assembiy labor. For a very 
large centract, there might be further subdividing. 
The quantities may’ be th2 most recent times 
incurred in doing the samé tasks. They may be 
Shear Giweline — DEO j7ections Of actual hours. They 
may preject a continuing reduction in required 
heurs, or they may te engineered standards. The 
rates may be projected average rates by labcr clas- 
SHeicade ion, EY department, or by plant. The task 
in analyzing both quantities and rates is to find 
what was used, and whether the numbers are real- 
istic in terms of the kinds and relative skills of 
larkcr needed to perform the contract. For example, 
an examinaticn of engineering labor should include, 
Pcie ToOnetO tYES, Quantity, and price of the 


engineers, aclosée look at why direct engineering 
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Eton cmemwl lt be required for the Done Loulee 


Gem ac << 
Cverhead Cost. 


Cverhead cost Secmilaiecc =. costs, Mipmeelndineet 
GCeteasu any cost Nee dimectly identified with a 
enngle Stamal, produjes, Meus rather with twescr mczue 
find.  pmedwict >. They represent supporting effecrt 
to the main ktusiness cf the ccmpany that cannct be 
dissect is y assigned to ria Vvadual. pro jects OE 
COmcnde sane sD [Ort 653 provades four differen 
Gacupines.cr andi rect costs: material overhead; 
engineering cverhead; manufacturing overhead; and 
cerneral and administrative expenses. Footnote 10 
Gimeme 6D Ferm 633 12 Cited in each of these group- 


ings as fcllecws: 


Indicate the rates used and provide an aE Oe 
priate explanaticn. Where? agreement has been 
reached with Government representatives cn the 
use c£ f£f¢erward pricing rates describe the 
nature of the agreement. Provide «he methcd of 
Genmuerticr and applitcation of your overhead 
expense, including cost. breakdown and showing 
trends and budgetary data as necessary ic 
rrovide a basis fcr ¢valuation of the reascn- 
akleness cf propcsed rates. 


EAenepOrc aon Of chis fcotmotse, with examples, can 
BomCOUnGdINE ASEM Woe 1, Chapter 5a. 


Epcot . 


There are several different approaches to analyzing 
and developing prcfit objectives. Some agencies 
us¢ weighted guidelines +o determine the rrofit 
Ghmeect 1 ye. This is a systematic appreach which 
cffers a range of weights to be applied to elemerts 


c£ cost to determine dollar profit and provides for 
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adjustment cf those dellars up or down fer cost, 
facilities, investment risks, and other special 
factors. Cther agencies us ai£tl¢ss systematic 
approach. Therefcre, the first step in analyzing 
pact wetomee tina cut Whee your cont nacting regula- 
ticns prescribe. Most agencies are governed by FPR 
1-2.808 and any implementing regulations they have 
promulgated. Profit pelicies also are set cut in 
CAR 3-808 and NASA PR 3.808 which generally 
prescrire a profit objective that is fitted tca 
farticular acquisition. Due weight is given to 
EaGhor tne etiort  ©cisk,  fEacilities, and special 


factors that may be invoived. 


5. summary 


After breaking the pricing proposal into separates 
elamerts cf cost and analyzing each, the contracting cfficer 
has them assembled and looks at the total package. The next 
Seen AS <c negotiate the final price. It involves discus- 
Sions, questions, ard ¢xplanations for each cost é€lemert. 
When regctiation is cver and beth parties are satisfied, the 
Sete ractcr Mist certify thet the cost cr pricing data 
eoematted and idéntified during the negotiaticn are current, 
complete, and accurate as of the date an agreement was 
reached. This is a réeguirement for all noncompetitive nego- 
tiated centracts over $100,000. Under $100,000, when a ccst 
analysis is done and negotiations are held, @a requirement 
Bem the same certification can be made, but it is not 
required. AS a final step, the contracting officer must 
ensure that a written memorandum is placed into the cfficial 
Semeract file that explains what the contractor propesed, 
what was found in aralysis, what happened in negctiaticns 


and why tke price agreed on was fair and reascnable. 
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Geverrment Centracts Reports, ASPN NO. 1, A 
EEQecvusctont negusgatson  Mantal for Contract Fricing, 


Ccmmerce Clearing House, Inc. Chicago, Illincis, 15 
September 1975. 
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¥V. PRODUCTION 


A. INDUSTRIAL MCDERNIZATION INCENTIVES PROGRAM 


Ike Department of Defense Industrial Modernization 
Frogram (IMIE) is presently a test program whese primary 
furpese is to eénhance the industrial base by motivating 
industry through contractual incentives to invest beycnd 
efforts recuired tc meat nermal contractual obkligaticn. 
Industry investments in modern plant and equipment are 
intended to improve froduction efficiency and productivity 
for defense work. Mies ncene wor che ENEP is te fcster 4 
successful business venture fer both DOD and industry. lite 
should reduce acquisition cost for DOD and impreve the 
Quality in weapcecn systems, Equipment and mat¢rial while 
industry shculd have improved profitability and increased 
Base ness cCeportunities through modernization and erecduc- 
tivity ackievements. The IMIP encempasses and expands on 
ene pehilescphy Gros the 5 Military Services! "Technclcgy 
Meaernizaticn® and "Industrial Productivity Imprevenent" 
Frograms, and implements DOL Acquisition Improvement FEregram 
Initiative No. 5, “Encourage Capital Investment tec Enhance 


Eeequctivity." 


Zoe Ecoxcr ound 


In March 1982, a Tri-Service Committee for Inspreving 
Industrial Productivity was commissioned by the Under 
secretary cf Defense for Research and Engineering and 
Chaired Ey Rear Adairal Sansone, Deputy Chief cf Naval 
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Material fer Centracts and Business Management. This 
committee was established tc: 
Sees. oun t2cd DOR pelicy On Improving indus- 
wrtd eo rOd UCtLVAtY , 


ck. LCefine the ccntracting strategy and the use cf 


financial resources necessary to implement th 


(D 


Een Cyaan d 


c. Address the crganizaticnal, managerial, fiscal, 
legal, contractual and technical aspects cf the 


Bewiey. 


The Tri-Service Committee developed a draft unified [oD 
romitcy and procedures in che ferm of a DOD Instruction 
(5000.XX) which defines the contracting strategy and the 
financial resources necessary to implement the program. On 
2 Nevemker foe, then Deputy Secretary of Defense 
Home SECDEF) Poti eC mreca SIMCel mr auchOrized the Military 
Departments and the TLefense Logistic Agency (DLA) 20 Eest 
the IMIP developed by the Tri-Service Committse. An execu- 
tive level steering group ccmposed of representatives for 
the DCD Ccmrecnents with OSD membership, and headed Ey Rear 
Admiral Sanscene, was established by DEPSECDEF to monitor the 


conduct and to assess the results of the test program. 
3. Fclicy 


It is the pclicy of the Department of Defens2 that 
the IMIP shculd te arrilied: 


a. To motivate industry investment beyond efforts 


required to meet ncrmal contractual obliqation. 


E. To pursue tke program to the maximum extent pecssi- 


PuCrenmeCentraccore, subconeractors and vendors. 
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Cy tomencolrage financing through the following inceéen- 


tives: 

(1) Shared froductivity savings reward; 
(Ai GOntrac-O: Investment protection: 
(3) Award fees; 

(4) Multi-year contracts; and 

(5) Direct aovernment funding. 


Go.) lemcccis On che Long term geal ofr Tevitalizing and 
Maintaining a capable defense industrial tase as 
Jie asst bere cL Program, contract, and sukccn- 


LEdcum Omg t1 Ves. 
4. Ezrocedures 


Ic achieve the objective of strengthening defense 
Bes=ure through imptreved manufacturing capability, proce- 
dures sare developed in the areas of: early planning, <ype 
PMC rCdeicc tO Utidijgze, ccntracting, and financing. Each 
cf these areas are discussed re¢low. 

a. Flanning. Te achi¢éve maximum effectiveness, IMTE 
shceuld be censidered early in the acquisiticn cycle 
for both mater and necn-major weapon systems, equip- 
ment and material. This does not, however, 
preclude implementing an. IMIP later in the acquisi- 


CLE GYCLEs 


Ea mrcodchsm MnP will be tailored to the size, 
sccpe, and ccmplexity of the project concerned. I+ 
will include an overall analysis of the tanvufac- 
alee an g system one DOD prime Ceneaae=ots, 


SuLGen tude CLS, anidvendors foE the rroject. 


Coppecenescacting.  OMNIP Centraccing may cover a single 
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CVn made GBOUpN On COncractsS, all contracts of a 
PaCciiinigqmactwiviat ymca CORT EaCtTS Of &@ DOD ccmro- 
NenumeOr sallescontracts of the entire DCD. A 


Somenae oewiseD Pr Me GentractoOrs will have a flcw- 


yw 


eeown te sSsukcentzactors or vendors; however, 
sukcontractcr or vendor will be able to participate 
in an IMIE with multiple prime contractors or 


directly with DOD. 


Fendvemnge ss GChcbactecss Shall be encouraged to 

rrovide all funding for IMIP efforts. Ane) tees 
in the best interest cf the government, DOD funding 
may be provided. Also, contractor investment may 
ke protected against termination/cancellaticn by a 
government centingent liability guarantee tha*+ ray 
tke shared within and among DOD components. This 
guarantee is for the IMIP expenditures made by the 
centractor fer manufacturing technology, moderniza- 


tion and enginesring/management applications. 


auclementaticr 


Ic test the IMIP concept DOD components will select 


a wide range of cases. The test program has been decentral- 


ized in crdér to allecw each of the DOD Components to pursue 


incentives which they feel will best encourage preductivity 


enhancing ccntractor capital investments. The results of 
the test will determine whether: 
ae Centractors will increase their investment in 
capital ass¢ts, 
rE. Acquisition ccests will be reduced, and whether 
c. Sukcontractcrs and vendors can be reached. 


HGHmnene NGeCHGuct Of the test program the COD 


Components have been autherized a blanket waiver tc the 


LTefense Acquisition Féegulaticn (DAR) *o encourage innovation 
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and cktein desired results. Tomo ieLonencwe ene IMTP the 
follewing CAR test clauses have been developed: 

ae Government acquisition of assats. (This is a 

sukstitute clause for DAR 3-815) 

bk. A percentage Share cf savings clause. 

c. A return on investment shared savings clause. 
These CAR test clauses are not mandatory and can be tailored 
for us¢ during the test progran. Head of Contracting 
Activity approval will be obtained when specific deviaticns 
from CAR are required with the Steering Group being kept 
informed during the conduct of the test in accordance with 
+he IMIP charter authcrized by the DEPSECDEF. 


6. Eitliography for Fur 


ict 


Chief cf Naval Material Notice 5000, Subject: 
Test cf the Industrial Modernization Incentives Pregram 
(IMIE) and Craft DOD Instruction 5000.XX, "IMIP"; imme- 
Ciate implementation of," 28 February 1983. 
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